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FEFORE THE NOARD OF PRISONNEL APEEALL

INTHE MATTER OF IMFPAIR LAHOA TRACTICE

$17-1977 and ONPAIH LABOR PEACTICE 420-
ta77.

HONTANR PIHLIC EMPLOYEES FADOCIATION,  LTHE.,

Cemplainank, FAMAL, ORDER

e

COUNCIL OF COMMIBSIONERS ‘CEIER EXRECETIVE
Butie/iilver Bow Governmont |

T g g el Tl e g g e

Defendant,

el B e N I i e e A LI B SR TR RO T Ty Sy S i e WE

A propoped Findings of Pask, Concluysions of Liow and
faesmsiendad Urder was jmsuad by learing Examinor. e, ‘Barry
Srdth; on Baptember 6, 1977 in the abova canprtlonad makeer,

Extaptions to thac Proposcd Order werd E1Ted by Complalnant
On beptamtierc 29, 1977 and by Defendant on Soptentier 28, 1377,

Urnl argument was heard bafope the Foard of FArAGhoeL
Appealy on Odbober 21, 1977 and oftps Teviawing tha record ana

Eonoildaring - tho bhriefs and oral argumentie, the Ranrd nakas: she
]
Tollowing Ordar

LT LE ONORHED thal the Excoptlops ko che Hearing Examlperts

Propoaed Pindings of Facty; Boncloesiong of Law and Propasad: Ordor

are (epniad,

[T IE ONBERED, thak this Epard adopts the Findings oF Pact,

Conclusionm of Law and Ordar 4qnmed by tha Hearings HExaminer on

Eeptankar 6, 1B77;

nated this ' F dayar gpaciiiy sy,

B AR REOHMEL AFPEA&LE

Branlt Cromioy, Chairman
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OEPRIR THF BOARE OF EunﬁuhafT.nFrEn.a
L ] 1T 4 B F 0 0B 'R & FE F B BB

IN THE MATTER OF UNFAIRE LABODR TIACTICE #317, 1977,
AND TNPATR TABOR PRACTION K20, 19774

HONTAE L FIBLIE EHPLOYEEA ASE0O0ZTATICN .
THCL '
'
Conplainant,
E FERDINGE OF FACT,
1 CONCLIETOND OF LAM,
} AND BECOMMENDED DROEA
COFROLL 0F COMMISSTONERS AQITED :
EAEDUTTVE--DUTTE/ 2L LYEH BOW | | DL -#17, 3d, 1977
NOVERIMERE, 1
Do fendnpt . q

TEL REAEFEERE DR OFRRN

L haaring on the ebove=pptitled matbert wna conducted on
August U, 1977, nt 10400 a.m, in the Sammlesion ohambern of- the
Rutte OLiy Hall in Butte, Maontann.. The hearlng wan hald purssant
Eo Eho agthorlly zronted the Beard of Forasanel Appeals {in
Sesklon 59-1607(1); B.0.M. 3947,

uily appeinted hearlng exandner was Barry Smith:  Copnplalnant
WEE Teprascntrd AU Lhe hearing by eounpel Harry Hfckt, spd
Bulondenk affleinis welw represented by deputy county attorhisys
Jobn Bullany and Hob' Melnebly,

Unlnly Tabor Pravtlee cane sinher 17 was £1ied by Complolnant
Agalnnt Defendant on Tune 29, 1577, allezing that Defendant
violated Bectfan §9-1605(1) (e}, R.G.M. 1947 - by fatling and
refusiye Lo engoge in eollective hargninting negotintions wihh
Bomplainant, eéven though Complainant hod mede pepested regoomts
for & mosting date for megetintlons ever o poriod of dome BO days
Defendonl was oepyed w1th bl charge by the Boprd on -June 30
apd anowered 1t on July 137 woving that the dharge be dinninseil.
The motion wWaa depled by bha Bsbaed,

Unfale Tabor Practlee esno nmamber 20 Was £ilsd Talwy 7, L107Y.
alléging thnt Dafendant violpbed Seetlon Af=1005(1) (=], IE.8.M.
1947, by fodlipg to hargiin in zaod rulbh with CompInbinent, an
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exclutlve reprasantative, in undlaterally denylng meald to certpd
erployees coverad under un existing contrast hotween Comglainnnk
nnd Pafendant, DoTendasnt wae sarved with the aharpe on Judy -7,
and nnswerad 1t on Jely 1%, soving that the copplalnt e diz-
migded.. Thia moblon wea alws dented By the Honrd.

Defendnnt amend=d ULF #20 an July 22, alleging that Marlo
Migone, Chiol Exsoutlye of Bubte/Siived Bow, hono otated publlpky
vhat he will pegotlste with only ono union end will not nagalbdantno
¥ith Camplainant, in asplte of Lts certified Zbabuan, untll e&rtaln
deterninglionn are pade =5 to Which unlen w111 He the ohe wLLh
Whlob ke will bargalr: that the-officigls of Butte=3ilver Bow
hava declded by offlolal sote that €hey will nob nogotlake with
Complrinant until DG 125 1977, ia desdded by thin Doard: and. Lhn
Defendant offloinis ‘have sought to ersste 'n vepstn. Poe thelr
fallure tq bargain by ralsing the Rlse inoue & bo whnther Lhe

Chlef Executive or bhe Oounell of Conplasloners phould repeensnt
bhe publie eoployver in oollipctlve barpzining., The wrondad ohicpe

prazed Far an Lnterlosibocy order sl i:suud red this Aoard
bequlring tha Delendnnt affleluls to antes lnobn nogahlations witn
fimFlﬁlﬂﬂnL. wlth the Lfinal daclélon on bhe perits of the order
bo ke dieclded after Lhe heardng, Thin roqualt was bansd on the
hearing exanlner's oplulon 4n 00 fl2, 97T, In which %1 wan mold
en page 14 bkat tho epgployer of the Butbed8tlver Bow ~SherdTF s
Pepirtnent 1n alllgnted to engage in dalléctlive bargainling
nagitintions with Cooplaioant amdt the Awerlenn Fedaratdon of
dlate, County &nd Municipal Employoes (APICME), slnse bobh
orgenizatione had bean certlified by Elie Domrd e pepresent
pertain unlbs: o' low enforcenent poracnimel and sueh pertificatklan
wid 8ti11 in forve despits bhe decortlflvation potition fiied

by AFSCHE. The pequest foar thie ocder wan depled in viow of

Lafandantts angwar khat 4t hasn been Yoaced with confllsbing cluins
by diffscent unloms ap to the righkes of raprsdentotion’ of many ol
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lip miEployvesy,

Conplednant nleo filed o petitlon for declaratory ruling
adJudglog tha BEutte-Silver Bow Councll of Commlaslonern fo the
patille #nploger for collechlve Yarvpoloing TirpoEes Wikkdn Ehe
meening o' Bectlan S8-1609, #.05M. 1987

dhe followlng exhibitn wére enbarad inte Lhe rocord ans
e¥ldence at gl hépring:

Coppleinant!'n Exhibit 1! Collective bargnining contrnes

hetueen Tompininanl and S4Iver Bow County (effective uly
Ly E2T5, to WJune 30, b T e

Comiladnoptts Exhible 2: letier from Cordall Orown, filal
of Gpeeations of CompIininant asscetatlon, bo Dt Tonney,
Chalrman of 31lvar Bow County Camminstonsérs, woltzaen
Aprdl 28,1977, notdfying him of the tatent bo ruppen the
gontract and pubeit new propossls,

Complalnant®n Exhlbit 3: Tatber from Thoams Schneidor,.
Exedutlve Diractor of Somplalnan: assoatntlon, to. IF.
Oualafeen, Shaltmah of Hutto/Silver Yow Souncil of Come
mianloners, weltton Moy 18, 1077, subnitting Compialnantto
contract propogslis,

Coaploloent®s Exhibiv 4: Letbter Crom Mario Nicone, Chier
Exacutive of Butte-51lver Bow,. to' Comploinnnt, wilbben
Wunn g, 1977, requenting all coprespondence to b denk bo
i,

Complalnank's Exhiblt §¢ Cocnittos of the Whola Frpert of
the caunell of Comndanioners of July 20, 1977, rovinending
"Communicatlon No. 100% fo Mo. Schnoider to he heid in
abeynnoe pandlng Lhis EQﬂrﬂin determinntlon ol the shorpes

dgintldered . bha el
Complainant e Exhibit B: Minobes of ths vl 20, 1077 meek=

ing of the Coundll of Copnisaicncrs approving the Commlttes

ol the Whole Hepork,
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Compleipant 's BExhibit ¥t Feoo From Andoow Fankelliorg,

Adninistrator of 31lver Bow Geperal Hoepital, to A1l
hoeapltal omployeee that free megls would be deniled elfective
July Iy 1997, booRll not enblbled to tlhem by union esntpsetl
Qomplainnnt s Exnibiit B: W-3 Form of Jeanotbe MLLiles. ot

1976 ahowing & certaln anobnt of Lneom= nat tazed, Lestifie

[

by Wer to vopresenl compensatlsn fer menis
Compluinant's Bxhibit 9@ W= Forn of Jeanptto Milfles {for
1375 showlng o certaln amcunt of indome not taxed, beatificy
by her Lo represent eopgpennation Cor mealo,
tomplainantta Exhiblt 10: W=2 VForm ol Tevllle Hrosiel foro
1975 Ahowlng e aortain gnourt of fnooms oot tared, teabdfled
by Her Lo pepresant dshpenzmticn fop nenls,
Coapiloinant'a Exhibit 11: Wil Foarm of Frhyills ldoanles PFop
1976 showlng n eertaln amoint of inesne not taxed, besbificd
by her Lo repeesent compenoation Cof menlo.
Complainnnt'as Eibibit 12: Tridb-ous peyrall Plgures for
aiigiloyees ot 3ilver Dow Genoral Roepltal obenimed For the
recotd by Dan Bokvioh; Sllver Bow Deputy Clerk nf Courl.
Defendont®n Exhlbit 1: faoctes Crom Me. Schnelder koo Mo,
Guptnrson; dated Juoo 37, 1977, requenting to be adivised
a# Eo Hotte-Sliver Dowln dedlghated representative fop

callective bargailning parpooed.
Hopod an f Ehorough Fovliew of the eptire reoord, Lneludling

exhlibibs an avidende and sworn Lestimsny, the Hearing Exaninar
makes e FPollowing:
FINDINGD OF FacT
i The government'of the forner. county of Silver Low wan
under a pollectlve Fargnining conbenct {Complningnt's Exkibis 1)
with Complaivabt, effeebise fram Jily L, 1ats, o Tune 30, 1977,
represenbling the benallid for some 60 tounty coupktlogas empl oyon,

poRe 23 alerloal ‘enployaen at 8iver Bow Beneral Hospiond,. and
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apps Ji deputlen of the Fforner Shopriff's Departmant.

#.  IH sagardanen with the ncontract's: "reopon’ previalion
roaqulrlng nobklae to reopen nepsEintions Lo be Eiven bo- Elie
athor paprty bebw=on B0 and 90 doayn bofors bhe contracstia prplo=
Btias date, Oordell Boown, hisf of Operations of Complainanb
aggoclatlon, wrote s letter on April 2B, 1977 {Complnipantin
Exbibit 235 to Pat Kenny, Chaiensn of the Former S1lver How
Peunty Hoard of Pounty Commisnioners, nobiTying Mre. Konny of
Ltomplolihant ansacelation®s Iinkept to submlt new comnbrack proposHle
The letterd wes sent shoytly befoon tha gavernment of J11ver Bow
Cotittky wan to be oondolidnted with thnt of Ghe 0Lty or Futite,
but 1% wad mnde olear that the reassn for thils wae tho SEnlasent
dondiine for the subplssicn of contract propoeasla. Conpininanl
recelved po roaponde to thin Tobtep,

1. Thonzs Selnelder, Exdcutlve Dilrecbar of damplalnnnk
Anaoglablon, sapt 4l dever letber [Complaipant'n Exhibit 3% on
Hex 1Y to FPrancis duotateon, dhalrman of bhe new Hitte A1 Lven
How Coundil ol Commissiconers, slong with W package of propuo=lno
o the paw scntract. Complalnabd recelved & lebber From Marle
Mlaoche, Ohief Exeputlye of Butte’fliver Bow - dpbed - June 2, that
requented All aorregpondénos ko be ment te him.. Mro Sshneldes

tadllfled ho d1d nob lnow whather this lebber wnn rebponge Eo
1z latiter of Hny 14,

Ay Mr. Ouobefeon testified sthat he Bad na apinion ge Lo who
Aliould reprasgnt Che public employer For dollsetive hnegrlinlog
puriraiep,

8 M, Nloone “firnt bécans aware of tiis May 18 Jsbler olopes
to tha ond of Hey, and Elst lettar was ppuﬁamlﬁ him [li#dalh moklor
of' Copglalnnuths péduiesl to open negsbiationa. The fpril 206N
Letter Iram ¥r. Brown, anmnounsing Complolpant's Inkent to open
negotietiona firnt gode bo him in B July budget redlew mecting.

B My, Unstafsen hed not npel the May 1BEh lebler add rensod
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to him befiees the hearing,. Dk ﬂukvinhr Dapuby Clerk of Sourk
nrl Mrealdent of the Batte locel of Complainent asecciption,
helped Nr. Sohnelder try to find Kr. Quobafson's: addeecs. - Nr,
Buleyieh sald that nlthough Mr. Gustafaon WAs & Well-kEnokn Hutte
altdgen npd that ke had known the Hen far snny yearn, lie knoes

alm only an "Oua" dustafeson and gould nob seleet the sorpeck
Ouslalfasn but af the listings 4n the phone book, Nr. Brown
dellvered the May 10 lebter) fmproparly addredoed to Ulis hikke
City 0211, and the H-:-:mba'n',r‘_ng package Lo M. Micone's eeursbory
At the gourthouse approximitely ¥riday, Way 20. #He hed besn Lold
by Hr. Selinslder to deliver the package nnd letter to Mr.
Gugtnfoon; and LI thet were not pogalble, to Neo Mioohe.. He
anld he mperde 16 alenr to Mro Micone’s georebary to delives the
paskage and lettor be elther Me. Micone ar ME. Oootafson Lhat
day -

Ta “Mr. Fusialfaon - shicectortizad Ehe dava of toapalitlas Moo
vhe former cltyecounty foroe of gavernpent Lo the new oharbsp Fop
ag “extremely confunlug." He zald there vez no sommuniesbhlon
with: the Forsier UDosrd of County domnmlnoicners in Lhe tronsitian
perlod, mnd that the former Hoard's malbeps weps Kandled as thes
SANG L

. Wp. Oohnelder wrote a labber to Me., Juatalson on June 27
(Tarendont ' s Exhinlf 1] Informing hin of gomplulnmnt anoceintion?
dealrs. to beglih hegotlations and requesting advice as td deolgnnt
pepresankntive of Defandant officials for colloptive bargatnd ng
purpofes.. The lettar sald Tother-appropristes mensices" wayld
ke peceasary 4 Mr. Oustafoop dld oot pronptly respord:  Nr.
Guntareon aald he received the letter, properly-addvecsed to the
acurthouse,” ahcul Ewo dayd after Lt Wiy malled. TLE K1 wpm
f1ldd June 29 and gesved by nall on Me, Mloone an June 30, MNr.
Gustafnon sald he did oot remembop whethsr the Jone 77 Lebban

roanhed him berfors e heprd of tlie chargs by Complalnak
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9. Mr. fustafeon callad Mo, Bukvich anking him abock the
June. 27 Lottar he hid received from Mr. Sdhrelder. MeE. Bakéleh
tald hlm Ehat filing an bnfaiy lator practise would pnob e o
peraanil Aetion -agalmnt Mr. dustafpch, but that 1t would he fiicd
to protest Ehe Intorests of the mambers of MPEA,  He teablfled
the haln reason for C11Ing the charmy ¥as %o probect the organ-
lepilion From being ﬂEGETLLFiEﬁF H}, Bukv¥leh mokod #e. Sohneddor
bw cull Hry fugbaloon shouk the situatlon: In his puleegient
canvpraation with Me. fustafesn, Hro Sshpelder told hism hls ink=n

wan not to go through with Lhe unfair labor practica clnepe . bot

rather to get {0 Lhe bargaining Lable: fo-algo Eold Mr. Guitiloo

heo dida'E wilnte the ahployees to Haves Eo wopk without = oconbtrant .

He. Buntafooen bold him that the matter woirld b= rlaeml A0 ool

Ly the commlaglon.

10y The Gouncil of Commisplopers declded st 1ty July 20
madblng bo postpone meking a daclalon on whether to bargain with
Sanplalonnt untll the unfair labor prectice chargo, 18 Fesslved.

. AFSCHE r11ad a decertificoation petition to feaaprb] fy
Complainant!s pepraseantation of the former S1lvec Bow Bharlfo g
deputies, now working aids by sbide - with the [ormsr oisy pollse,
rapPesented by APSCHE. Fellowlng & hearing on that matter duna

T+ WM&, Bchneldai HAd & convernation with Me. Hicosns sonterning
negotintions on a future contrast.  There o o ‘conflict of

teatimony ns o tha puct of the gonvecsatlan dealling with who
mhould be the bargaining reprosentiblve for Dafondant ofTicinip,
Doonid-Judge, AFSCME fiald fepresanbativio, tmobl Pled thet fis  wip
Fredent ab Eha denversablon npd that bhe herrd M=, Mlopne =ay la
nkou il - bhe Lie ruprcsﬁntétl?c. HAz. Jehnelders annwarad , uucurdlpg
bo Me. Tudge, thab the 1aw requiced the severning hody to be

tha popeesentative apd that he would not barppin with #. Mlicone
lang he sere sa deplgnated by the founell of Commiamionsrs:

Ar. Judge sald he didn't vecall Br. Bukviel pactletpoting lip Ehe




converaaticn, Eithough be was in the room nt tho cine,  Me,
Bulreloh tonblfied thak he romavked o Mr. Migona that he:thougbk
Lhe Council ohewld be the pepresontatlive, but that be 354 pot
vompaber Mr. Schoeldor moking s similar otatement. De snid e
Judge meRy have Jolned tho gsnyerastlion afeee-hie 1arfl,  Hy.
dehnpider teatlfied that thare Lo "no way" he  would hayve £old
Mr.- Midoire GBhat he would pol nspotlote wilth hin, M= sadd hin
only sangern Lo that the party wlth whom I nepetintes 1o the
proper roprefentalive of the pubTle enployer, and thet he hon
been wllling (rines Lhe Moy 18 propoesnis to negobinte with amy-
pie who in Ehe responnikle party. Mp, Micane, nince bagoming
vhiel exacutive, has randered ogreamentn Wwith two undons  and
Leptitive agrooments with foore.

12 Hr. Brown net Wit Jackson Brown, lormsr fdminlotrator
of Bilver #oW O¢nernl Hoapitnl, two or bheee times ulnee April
condernling reporls that froo manls e amployees at Ehe hospital
were Lo be disoontinued a8 a budgetrry prooedire. The sdpibi-

lstrator Lold Bim that It das preoccocees Prom Lhe e AT TENN T
Ehetl was mufcing him gonilder Lhe change, and bhot the decinisn

WO 0aLly In khe hands of cthe chdef exocutive of the gavermmnt.
Hr. Hrown told liln thab he wolld be willing to nigobinte on bhe
antter, bot that Lo order to eonceds Lhe discontiminpee of Lhes
mealn, he would dessnd an Anegrense 1n obher benafitn puch as
aalarcy. Hr. Breown Lold him bhot 4%t would- sove same pErlle ta
hold eff on the pelley change and- nagotlabe on thea diopus, The
adminlstoetor said he would relabe My Brown's position to Hi.
Mieane; Mo, Hrows did net spsak with e, MitoAe eboub bhe nettep
Tha' deslalon to diassentinue glving Fron meals Lo enployoen Kot
punrantaod plioh realid by snlon ‘sonbract was amnogpesd Junse PR
ind Besams #fMMedtive July L (Camplaltent s Exhitle 71, the duy
aftet Lhe contrnot between Conplainant nnd H11yer Do daunty

eRpised,




41

42

13, Jlepnetie Miliien, Activitles Coordinator ot Gllvar Row
Beroral Wurelng lome, was told by bthe secratary of the hoapitpl
ndpiniatrabor when she wap employed elght vears apo-that abia
would rocalye ene Pree meal onch Wworklng day 4n b caleteria)
which ehe had recelved wntdl July 1, 15770 WHen ohe wosked ab
dby Jnoes Comminlby lospital before working st the nurslog
home ghe recelvad higher wagsn, but fell thakt the fros mepls
Ware pompensation Top theb. Mo, Mi1J1es wan involved 18 bhe
contracst negotistlon sessiona 1t 1975, at which tine the polley
ol [ree meals was dlscusped. dho dnld she did not bellevs 1t
neegsAty Lo include the mesle policy in the contrret s, 1L was
verbrlily undecibtood by tho regobintors [(Akpeluding two: or thras
fetaer colnty comilsslonera) thetv the polley waa 1n effect.  She
#ald ghe did not knoWw that monlo wers mentioned 1n Lhe contrasts
al' aeme of' thesabher unfits. “Comiplalnant’'s BExhibity B, %, to,
aml 11" show that the:#eals ware Incleded 4y polary - an ke
erplaoyees! Woge and Tax' Stetemsnt’ (Form %-2) irder the headlng
of* "atal FIOA Wagon:!

1k, Wr: Buwkioh testified, 1n reference to Conpininant ‘s

Exhiblt 12, a peint—oub of the udegsn pald to hospital employecs,
Ehat the "meal earnings,"'n eategory on the priol-sit ., showad

Lhat eaployean were pllowed 13 1/7 cents an hour gompensation .
for meals, Thin eeerespoodn with the taukinony of fndeew
Fankslbocy, feting Aninietrater of the hoopleal, that the
hospital ahurges $1 a meal, conoddering an sliht-hour awirt.
Ohly agne of Ehe 15 employerz on Semplafinant's FExhibit 12 1n nok
shown to bo compensated. 12 31/7 centa an hoor for nesls, and
bhat exployec'n moal gompenantion 40 ghewo Ea bo neiily. 13- contno
utt hoor.

L. Phyllla Brisler, cpevator and office mdinitting elevk
#l Sllver Eaw Geperal losplbal for the Ldet L0 yearn, was told

iy Lhe hospital ndministratar's secretary when sho wan lilred
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thot ahn woild recelve one froe imal eadch day. She’ teatlried
tbn% it ohoo bBesn 8 prdlloy for mora thai 20 yesrd,.  When the
disoupgion of snlorien dame- up at bl negotiatilonn in 1975,
M. Rrasier tepbified, the ogunty commlosloners at the negobialldms
told Ehe pegstlilore to remembey that bl emplayern were getilng
ane froo gaaT & dbiy,

DESCHHATOR

Tha olilowing thqnn Imanan Will be dincuncod separately pg
the roanlubion of eich issue donp not appear to affect Lhe
resolutlon of tihe obberd.

T. Who im the preper collective bargalnlog vepresantative
of the Defendant of figlois?

1. Are Delfendant officisls gullty of & vicIablon of Seption
58-1605"7 (1) (&), H.C.M. 1947, In waTisding to hargain gullectively
Lo good Falth with &n exdlueive raproncntatlve’

ITL.  hre Defendant officlale gullty of & Turbher unfair

lakor practlas by Ylolating Zeetlon 59-1605 (1} {e} in terminatin

i

b policy of fres gierls to employpes of Ellver Sow dloneond
Hoapltal?®
d
vaunnel Tor Complolnont alleged Lo his petition for dedlarstony
miling -andl 1n ergumant belors the hearing axaminer that Seckion
R9=100%, R.Q.W. 1947 . in dispomitive of sthe lasup s te Wi
shoild Pepredent the public applover In thio inntnpes faPE ools

leetive bargaining putpboes, ‘That nostlon s&avaf

The: ghlel executdye ofTicer of Lhe stato), the govarnlne
body of a polifics] oullivision, the eonmlasléaes ol highar
ofusRtion {whether eloctod op agpolnted] or Eho flealgnals
agthorized ropresontablyve shell represent tha pubile emdlaver
In pollectlve boPgalnlng with an axslusive repregentative,
(Brphasia added, )

1t wap urged on belmll of Cemplainenl Lhit $he emphaoizod 1AnZLnE:
indienten that bLhe Iegisiakise intant 1 fich that bhe Oounct] off

Commisalonera rabber thon the chiel execublve should o the bar—
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roindng agent for Ghe public employer.. dounsel asked tha heapring
examiner to take sdmininbpatlve nobloe of the chavrter of, Che ityd
Sillver Bow goveroment, which he contended showd Ehe council té

be the goversing body-of the governneht and pasecdlngiy, puERiant
to-Bectian $5-1609, Lhe propor repregentitive Foar sollective kapc
grRinIng purproesg;

Buunnel Tor Dofendant officisls recogriised thut the Fopmer
afmitity conmladloners  wauld e She bargnining mgonts ander Lhe
lappunge of Zadtlon 59-160%, but they emphesieed bhat the now
Pounoll of Comnioplionera- 1o unlgue. %While the Board of County
Commleplonera was n copbinulag legislatlve and execublve bodsy,
Che Counell of Cormisafoners 18 o legialabive body meecifg ot
aeprbaln tinen (firvet and third Wednesdays of efeh mwanbh angd ench
prevlious Honday ) racher than contlouodsly, nod the now dlhiler
axeputive has- the regponsibility of ndeinioberlng the luﬁ",_ =
bimdmy by Hr. Mlsons nhowed that alil opionn denliing Wikl the
govornment send thelr porrospondance to him {with the ezception
aof' Camplainant), #md sinee becoming chisi exequblsye, Mr, Mloone
has reanhed Apreskments wlth two unlong and benbatlive sgresmonts
with four, (See FLndisag of Fuact IT1).

Aptlale ITX, Heotion 3.03 of the Butte-31iver How Charter
any#®, "The souncll of sommlvgloners shall be the leglaistive and
poiley determining body of the loeal gevernseob."  Subscction (o)
npye Lt Has Lhe powor "to approve 8l dontrocts and clintna.t

firklele TV, Bectlon ¥.02{n) wiys, “Thy execitive aml ndntniatratiy

power of the now unit of 1480l pgovernment i vestad in Lhe ehisr
wegiblive."  Eobpection (0) payE, "fhe chiefl axocutive pholl:

1. enforcé ordinnneen, rasclutions and lowss . . . 3, sidcinisbes
Affafire ol the lepnl govermmantd . . . 7. execube  hondo, pnobed,

dantracts mml wrlbben obligatiene of the peverorspb, oubfeet to

Ehe apprownd of Gle counell of commipalonern (epphésin added). "

The quoted languoge of the nharter indicotes rather slearly
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2hilel exeonllve Lo given dn Apklcie IV, SdetTan 0020w wnid b} 1

fthe council has Lhe powor of approviog all eontracts amwl cinlne,

‘bargainlng contract and therafors moot obldgated to enber ints

Shnt Lhe "powscning body" of the povercnent s the shlel exaaubive

Although = the aouncil 18 gleacly the policy-determining bods), the
AN EChe fesponslbility of ‘eartdlng aut thonn polleles, While

khie ohlef executilye le given the sepponslhillity of exacubing il
ol bha poveshmenk's srliten -iull,t_r,at Lobz. Ewen thoogh L woeod
rexeaute! mny opot Indlude within lte meaning the oeose of the

Mol Mnspibinte " having the respennibiisity af dxetuting sankiEneta
inplles cartaln pokars and responnibilities, which nay iaslude

the powars and responsibitities of Lhe party bound by those . oone
kracse.. hOGar dll. to bo obllgated to carpy out & sontrack, one
mink have m alpee legnl connection to it.  Thoso noOweTa And
reaponelbilitian would sappear to orke the ohlef: oxocubive Ehe
gavorning body within the peanlng of Sectlon 59-1601 an bhe

party mzat plose to the operatleon of o neggtlated colleablve

thoze nepotintlions. Even 41 this {nbespretation in nol agcepbed,
howewvar, 1t would appéar thot the ehiel siecutive hon bean con-
structlvely dedslgnpted an the collective bargaining reprosenbatb lve
in wlew of the seyeral lnlah contracts hé has negotintod ninoe
Bhe new Tore of governnont heoine elfective. Corpladnnnt, thore—

fora phould have no reoorvabtilonn ap to the affectivemgssn -of n

edllective bargalning contract snbered into pursuant bo negotintio
with Me, Mleohe.
I1-
Uounsel fap: domplalnant nptly dancplbed the pltention 18 LD

FLT when he patd the eharge filed 10 the unlortunnte posuli of

Ul partlsn belng ona®la to sulffolantly. rofine thele commonicatloh

Lo Lhe exbent of determinlng when and witlh whom the collective
bargilning n=gatintions mhould oocur,, Fegirdless of the inflosnco

al poor commuiiloablon, oo bhe eorducet of Lhe prriind, howedsr, Ghe
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determination in thic matter wisk be brsed pon the abjestive
Feobs aof Lhe szituatlon cather Lhan on the abubfectlve atate of
nlod of any of the parties;

Sectlow HG=T605(1){e), RO, 1007 muys:

IL 1o an unlalr labor praetles foo o poblle ssplover ko
() wofune Lo bergnin sollectively in good Fattl With mn - -
exelubive repraspntative,

Subnection {4) anyns

For the purpode of thin neb,- %o bargain eolleotively is
the perlorpanes ol Ghe nubual obiigation of Ehe puoblia
amployer, or A1 deslpnated ropresentatives, angd the rep-
reapnbatives of the exeluslve teprecentative to mesl at
regfonable Simon and pegotiate in good Fallh with TeaTIet
o wagen, hours, fringe bepeflte; wnd other dontitiona of
enployment, or the negotlation of Ap Bgresment, or any
quéstlon arising therednder, and bhe exccutisn of & writben
contrast Incorporating eny ‘agreement reached. Such obligation
goes oot campel either party tocagreel Yo m Propofil orf
requira Lhe malklng of 6 dcheessslan.

Compluliant  apked at thie olvse of 1th case AH Lhe kenring
and In 1bke brdef that Lhe coodust of the Defendnnt orflslals. be
Found-a per-ee violatlon of Sectilan 59-3A05(1)(=), which adsnlts
el novezaine ) and accardlnply ba- ordornd Lo ein negot iB0 1ann

with Complainant as Lh= derbificd exglusive ropresonbative for Ehn

Arfedled bargninting unlt. The Hoardng Exaninor dandsd Conplainant'n

matlonin For dlrecked werdlol ak tho eclose of its case and
summary dpcision al the clone of Defendant'd cpse, whish mostops
Were bhaned on the conbention thab 4 prime fasle case af pep oo
violatlono of Geoulon 58-160G(1}{0) wos establiches; becadus of
the savaral fuctors that have to he thorodghly cenoidorad in Ehlg:
matter. Hohart Gormen; dn hie texb, Lobee Law, soald nt page bop:
The per aa viclétlon 1d orften sald to be sgah slther
beenizge Lhe reapondent's condust warrahbs sn stitomatfe
flrding of 11legollty wikhout the posslbf10Ly of exeuse, or
Recouze the Cinding 1e aed on "ahloactive™ orlberin withoul
PREICE o tha respondent ! s "pubjectlve" etate of milhd, or
beonuan the Clnding may he mede 4o evidentiary lislabion
wWitlout conaldaratbion of the record as a whole.
He mlae Aoknowledged . however, thol appisisng 4 Tper ne' inbol

o nnrtaiu pohduct 1o nob always o pinpio; meshinicel task:
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wikh Defendant ofTielinls, a rupther losue was ralsed ut the hesrln

In-oplbe. of the eonfort thok copes feem loboline  oandict
unlawful per ge, there 1a in tewth na wary 2harp dividing 1ips
notween conduot unlawlful per se gnd donddaet Gnlawful only zpon
bhe entlen pecord and in all of the edvoumsbances. Moot of Ethe
duty-to—barghln caned shoW the renpondent may put Forwacd Ln an
ettempb to explali pocticular mobs which on thele Toce nppear bo
be por 8¢ tnjustiffabils. Dut beyond the freqicney with which
they pppear {n the game record, bhere 46 no shaop analytlcal
diziding llne betwoan Lhe per ame vinlation and thio olraimsEans€n]
yiokabian.

Klth that in mindg; the task ot hand will be ho npulviee All tha

instanse wae rellovad from its ablipgation to meet &l resdonnbie

Elpee and Huﬁbtintz in pood Talth with sespect to Ehe ssyernl

mibters At lonie Ln the gontract Bobwoon 1t and Complelinant.
Nerfendant ofTicials urged in thedr apewer to bhn chErps and

At Lhe hearing that they hove nover refuned Lo dnter in nogotlabio

Wwith fomplininant. Tt was allaged in the angwer that die to e

unirlcation of tha govechnents of Siiver Bow Gouhity and. bhe 0Lty

of Botte, dmplorees rapresented by different uniono Have  begtn

fapordingly been focod witl "eonlfllcting slafms by Al flerent anlong
48 bto the rightn of representation of the erployesi withsin the

sald depnrtpentn,! The anawnr further contended that berendant

offizlaly capnot enbee Lhto neaninglul colleckive hargalnlng with
Complainant until the proper reprosentative of Defendant iflelinin
for epolletllve birgalning. purposes hon been deternined. T Fea—

poenge to Complalnont's evidence s bo how St opened negatdatioie

aa te Lhe sufficloncy of notlee bo Defendant officinlé by Come
Plainant coneerning lte lnbtenk to open Lhuoe negotiatlans. Thode
imouen hod to be considered-al bhe hosring and heve to Be considers
In thid apinlin, in dpite of hew clenr a Gane Conplalnant sny hayve
preEontan .

Aogardlenn ol the ambilgulty of who shobld represent tha piblie

amployer for colleitlve bargnining purpones, -an aobd oty emphanly
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by Hr. fAohnelder and conoeded te oy My Wicopne, bthe Tfacts ahaw
Lhobk thie cannck Be Justifleatlion for putting off negotintiona.,
Mre Mlidone: learned of Complainant’s inotent to open negobintiona
neal Lhke end of May (Flhudlog of Fadt 3), and $e. Oustalfson lenrnes
of that 1ntent bo latar than the end of Jyups (Finding of Faot B).
There 1a a2 evidence of Any dlasgresment hatwes=n the chiof
executiva And the Council ef Donmisaioneps congerming. who ahould
bo Ghe bargaining repredentotive (Me. dustnfoon Leskified thed
fg had no oplodon an to Who dbodld be the cepresentative—pee
Pinding of Faet U}, no the Defendnnt offlaials eould have aprecd
prong thormnplves asn bo che proger desfghnated repoesontatlive,

Tho notification Lo Mr. Gustafoci: by Mr. Schnefider ol Uam-
plalnant'o intent to bargain wes bob wenkonsd; Uy the fact Gl
bl unfair labor procilce ahatge wes nocn 05 léed fome PLhdlig of
FPacti BY. Althaugh the timlng o £5311nz bhe chargs may be guastios
able, He: Behnelder ald telk to Me, Oustafson ond tsll hin Ehnt
the moln pibrpose was to get pegabdations usder ¥a¥ (Flodlng of
Fach 1),

Counssl foo Bonplalnant elfed L oame of DO PE2 . A9V Lol
Ehis Bonrd in which the hearlng examiner determined bhns g
Eheugh £hers dad dsueh 6 algnlflennt changs in the bargalning
unlts of the formor Butte Clly Polles and 24itver How Counkir
Sherlfef! s Depaytnont when the twe groupa of 1w enfarosmont

peraonnel begon worklng sldo by gide bhos wauld allow o noaw ifl

{ determinatlon election, bhe' surrently cesctifiad bargelining rap-

' resenEatives musk coptinue bo be rosognlzed by the vhplover

tpage 10 of the oplnlon] ontil B Aew daetarmingtion 1o made:
Zefondank offlclals have referred to the exintenca of different
unionn Tor the'same groups of esmployess as "oonPlfcting olnins
by difforeni anlons-an ta the #lihtd of rapreienbitlon af the
enployaen  (pee enswer bo the oharge).

Hew Midone tentilfled bhot this han hed an adyerse  effesct on
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coployee morale, He sald thit ea a ceruit of Lhe upification,
Ehern nre-employees dolng #xactly the mane wWoirk ‘whe reesiva
Sntlrely dAFfopent sets of benelits becnioe of the dlrTersnt
linlen contfactn upider whiloh they worked 14 Ehe provisin pley

and ecaunty governmente. On eross expmdnatlen st She hencing,

he wan aoked sbout Mp, Sghheider's offer te hino %o negofilnte
ohly far the enployeen not worklng sddo by nlde with eEp loynan
eovered by ancbher unlan (guch sz tke former eounty shorlff'n
deputles;  represented by MPEA, who work with the Forger oity
pelice, represontod by AFICME) pr to nepoblnte anly 8 aliz-mamth
cantract lor the MPRA enployeen working ulde by olde wlth AVACME
amployees (the APECHE-represented Lgw enféccenont porndénnel work
unday 8 sonbrect explilng December 31, elx months after Lhe

expiratisn of Complalanntts eonbraok),
Mr. Mleone desorited bis treaction to thin proposal: ''wWe

gre atill deallng Witk two unita for the sama anployeen, whinch,
L repeat myself', 18 nol- good for the goveroment or good for
et raployes.!"  He Furthare gald thot he 404 faot ragnrd He.
daohfielder's -offer 88 & offletal ene, bubk cather as nn "ollf-tha-
eyrrt ntabenentt. "He did pok gay, "Thiz 1o what wo wanl Go pro=
gaar an, ' Iets, *What do you think nbout doing somothing 1lke
this.' T den't know. But our posltion Le that wWe Wolld sakill
Hlee to haye one borgainipg unit. And the determination had nob
been mada at Lhabt 24ima pogarding AFICHE ood NPEL

1k mest eerbalnly be true thot 1t 46 not goad for egplayos
warals Lo have the pune group of epploysen working wder two sobn
of “henetlts, bot 1t 1p sled not gpod for ssployes morals for
enplayeed Lo be working wlthout a contract and for the employer
to hava the poder to decide whsn bargaining unite ere no Longay
Yalld. ‘e clains of Complafinapt an to reprencotntion ol deckbotn
BULZe-511ver lew enployoean, lurthermors, ware nob chown to be

“eontiicting' with thono of other onlons, as alleged tn tha
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anower, but.anly conflioting perhapa 1n the senzse Lhat oehop
unlona #ightly claoined to ropregsent other smpioweesa delng Ehe
SANNE WiEh.

Py Achiedder's proposal to nogotiste aibher without conplderd
the enployees worklng dlde by nide wikh thone ropreavnled by
othear unlens or nogoltlsting short-taes gontractn wlth them Lo
torrespand bo the expirallon dates of the conbracts gognring 1 he
ampicyees Wikl whon thoy work ghows a gopd Tfalth e{ffort zo
alleylnte any prebless ssoountered by Bubbe=543war Bow Lo the
admitlnlag of cartaln functionn of enployeen of the. formep ety
nd vounty goveramente. I 1a true that bhose proposals will
hol ellmipnte the cdouccerco of bwo wnita for the sEme group of
eaployean, but Lt gould help mako the trammitisn Eowsed that
attusblon coeur pore. Amsobhly 1P this Board deciden to mllaw
new . unit detnprulnationn for those amplored grouid, e rocopmeided
by the hearlng exoniner in DO #1232,  {The Foard Will not be cos-
Bldering that regeanended crepr kALl ko arptenter 23 meocting |}

Counmel Far Tafendunt afficinin allege in chelr brelel bhat
C1116g an untsir later proctlon ghAarge Lo protect 1t8: posltlon

as hargnlnling peent din npot sulfflolent resson fop 'z labor wilon
Eo Mlle migh o phargs (Aée Flnding of Pact %Y. Counoe] fapr

Compiainaek, on the othor hond, remarks 16 bia bolel Ehat Ll
declelon of Defeiiant offlzinls to podtpons bargainlng until thin

untale Inbor proctice chargs han beon reoslved {ooo Piing af
Faet 1D) weodunts bo an "abaurd" detonae,

16 aheuld be relterated herd thot the eoncesn of the hearing
examinar o pot wikh the proprdsty of Complainent’s moblven tn
[1ling the charge, regacdlosa of whetber thews may be soms Lpe
regularliy ln the clvcumstancss surcounding Lhe filing of that
charga. The concern hetd 1s With the objactive basls far tlhe
eharge. Even thoogh Dafendant officinls, in radslng the Ismden

allegodly presludling thele duty to bargaln ot thin §ine, oy
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not hawe erpiielitly relfuged to bargaln with thls anleon thora hava)
been delayn nnd such-dalays wera aok wieguately defonded- by Lhe
e¥ldence in the hearing; ‘Buch dalay, therefors, nnountn to n
congtruotlive refusal to bargaln and 16 gccordingly a violaklion
al' Sagtilon 5%-L160%S(1} el .

IIL.

Tha teatimeny &t Lhs beoring cloarly ostabllolhed bhas tha
rroviding of Tree medldn bocesployoens of Fllver Dow Generml
Hoppltnl wan long eetabliahed & = part of the esployesa’ gam—
rpeEneRt Lo, Evidapcs and Lestlpony showed tha mealp Lo ha
Ineluded on esployors? Wags and Taz Statencnto the honpftal
payroll reacarde; dand wed treated &8s compedsation by bheomployar
{ape Fitddngs of Fict 13, 10, nnd 15} Andseu Rankelbozg, acting
hdmintstratar all the hospltal, eppeadad ik Bhe blms bhot he
might have to Fecondider hln pobition on withdrawlog neuls boged
an Ehe evidansa presented sk bbe bhearing.

Counnol fop Palemdent afflelnie copbtond in their belel, -howayer,
bhat f1lipg no unfaly lgbor peactice is nok the propor courss
af agtlon Tor Complalnant ko take In vlew of bthe grisvanee pro<
Gadure -1n the cantract betwden 1t Bnd J11lver How dounty;
Appandix 1 of the gontracl sayd an pggrioved empployse may file

a-grdavance witiidn 1% dayas of the origin of the problem o
rollaow o pesles of peocedures losding up Lo o fegoest of bimting

arbitratlsn, Delfendantp contend that Appoendlx 1 providad n
pelfCleient manner-af aetbling the poobleam.

MNr. Brown testiflasd that o g&levance was nobt  fiied 5y Lhe
inton bécaide of the dipiontinurnce  of the meale policy abt. bhe
rxpiratlan &f Ehe gontrcock. He sald npo gfiuuanut Wiem- 1 lad
ehplisr besaupe thers wae nothing aboiut which to bo pzerleved—
wnkll July L, thers had Been only pepocts that foee meals might
be stoppad; theps had bess noof fletal action taken by bhe

epployer.. HEe EREGIC10d Ghot he wan sure several grlevences would
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have  been Mled A Ehe digesnbiounose had oeeurred savlicr, such

an in Aprll. Naving problemn in getting Lo the bargaining

tanle aleso Lnflusneed the daalodlom =6 F114 uinlaely 1absp proet e

ohzrgen pakher Bian follow Uhe copbepctual prlevance procedurs.
Jeation B(m) (G} of the Matlonal Labor Nalntions Acl {KLEA)

In Lthe pacAnt of sotatute of Seollon 59=-160%11){(m), A 0.M, 1047,

ipd Seécblen-Bid) 1n the perent of Zection SO9-1GG5(3), ik Ly

Interprstalblone of thone oectlona by bthe caurkn aml the Yablecnol

Libor Helabtlonp Homrd (HLEEY Lofloontinl 40 thin decision.

Complainant!s brief oltes Chase Mapufneturing, Toc., 204 HLHH
i, 12d, 82 LERW 1026 (1872), in support of 1te tenbentian thab
nogrf evaned procedurs 1n nok mandated by tho oantpact. Thab
cane: wes pancerped with o unilabteépnl redusllen ol enployaan?
waged below Lhal epeeified in Ehe eonbrack. 'Yhe NLRA npid-ab
B2 LRRM A0AT, 108G6:

Eeopondant atpuer Lhat noaid. epndueh meeely 4nwvelyen ;o bhragsh
af tontroot test resalvad In 6 grisvance=arbitration pra-
eesding.  We find ho merlt in Respondantts pogition, for as
Ll ‘Faote fully denonatrate, the wage reductionn ware part

and poreel of an unlewlful sourde aof condict whereby Becpondent
Intomled to rdd Lbeelfl ‘of the establishid bargaining reintidn-
4lidlp and Ita atkterdant obllgatlons af which the aonttnact woge:
rates Were bul o part. Connequently, ke l=sus haforn un 15
nab. Timlied to the propriety of remedying n brosch of sonbraaot
but eakher oneé Lkat concernn Respondent's complets refection
ar tke prioeiplen of collectlye bergaining, and tha self-
orgafilentionnl rightes of esgloyecs: hecsordibgly, and Ln Shis
cantaxk; wo Tlnd Bhak Ehe ondlateral euld Lo weged of {dertnin
omplayees) heres violnbed Sectlon Blal(s) of the Act.

Adopting thin interpretation; 1% 15 Lrrelevant Ehat the policy
of froe moals wes nol Specifically dmeluded 1n the collactive

barpainlog oontract minoe ALY partles ondorstood the mealn Lo be

part of the fmployees’ ococmpenoatlon (Ree Flodings of ¥Foot 13,34,
and 15). Ellmineting the free menlc: ahows a dincegard of bLhe
Featablinhed bargalning relationahdp’ mnd Ata atbensdant obligation
Junt nm nuah anm 17 the mesl policy were npellsd eut in wrlting.
The employer aannet be heasd o, complaim of the Lack of probesk

by khe unlon by neane other thin an unfaly Ishor practice pharge

e

-




I

33
&
a6
FIF]
i

i
an
a
17

whan M. Brodwn made o geemingly geood FRlth elTort to baks enge
of ke problem before it over arcpe (#Sse Flnding of Fack 123,

Finding that the fres pealo were dropped In good £aith will
hot Influsnes thio deslaton. The coort anid in NLED v, Koks,
IG9ULE; TIEL S0 LIOM FLTY (19630t

Unllateral netlan by an éaplayer wilthout prior dlscusalon
with the unlon doss ascunt to 8 pelusal to negotiato about
the alffected condiblons of employnenkt under negasiation,

and moat of neceaslly pbetroot bargaining, contropy to the
congresalennl polley. I wWill often discless an uowllling-
nees ta agree with the wnlon. Thowill varely be Jopblfied
by ahy reason of subatanoe: TU follows that the Board mey
hold such unllnteral astlen to 'hte: np unfalr labos prootiice
in wiolatlon of 2 8{al{f), withaul also Linding Ehe srnlover
gpullity of over-all subleabive bad faith:

dee nleo HIAR v, Gentrsl Tlinois Poblle Besvics Co, . 54 LEREM
2GR [Yeh adr. 18630,

In dblpgdon Hureloy Ceanter, BO LAFM 1470 (1972), the apployer

Wan found-ogullty of & Seetlen E(n)(5) vislabion far shangipg Gl
Hours of work of oepbaln employeen snd Gernlonting lbp preetics
of providing fraa-hot Iunched apd wno mooordingly ordersd to
gpan roquest, bargaln With the unlon, relostate the Tormes houra
ol work and sake whole enployeds fot aby lond of pay cauped by
Ehechange, and painibibe Sho progean of hob lunches.  The oeder
6" the HLER to Ehe employer to reimburse epployess Cor losnos
lepurred. dus boobhe enployer's discantipunnes of 8 ges dloooiunt
won. upheld in HLEH w. Contral Tilinods Public Sapvloe, Co.,
aheye, besed upon oo Antorpretation of Scction 104d) ol Lhe
WL, the parenl ptatote of Zeetlaon 39-L60T(2}, R0 M. 1047
otk oeetlons direct the Boned, upon Fimdlpg en unfale igbaor
prastlee, ta "taka such afflymabtlve natlion tdcluding relnstatoman
of amployess with oo withaul back pay, an will effealiskte the
Fulftlen“.uf Lhe reopective agh;

o thie Tres mesld bad bean o part of Ghe eoployesn! conpon-
mation for mony yance [see Mndinge of Fast 1% mod 1593, the

erployoen epn bo mode whole only by tho ampleyer relmbursling
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thom 31 Car each day worksd since foly 1, $1 being Ll prEice
kae horpital ckarges for meala [gee Pinding' of Fach 105,
COROLUSEICHS: OF LA

1. The chief exccutiva of Buteo-31lver Dow 5 the proper
bargaining represantative For the Tiblilc employer of #ulle-
Gllval Bow sopiogaan,

2. The Tallure of Dofandont offioinle to bacgein with Coae
plulpant conntitutes. a yiclation of Secbion 59-1605 (L) (al, H.C.H,
1507,

i+ MEgcopllnudng she palldy of Creo menls o amployees: gl
d41wvar Bow Oeneral Koppital conatltutaes g vialetion of Zeoklon
O9=1005{1) (), BIC.HM. 1987,

NECOMMENDED ORDER

Lt 30 lwreby ordered thiat Defendant of'flalals engage 1k
eollectlve bargalning aegstistiona with Conplainant vpon raquant,
Ehat tha polloy of the moalp by exployoen &t Sllver How fopsrnl
Hesplial be rainptated, and that those enploFoen denled the noals
b Lk dlseantinuance be redmbursed $1 for each day they would
atharwles. have raoeived & fres meol,

Dakod thie fith day of ‘Ssptambes. 1977;

BONWRD OF  VERSOKHEL, AFPEALI
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